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by otherwise treating the child as legitimate. In view of the act of 
1870, it can hardly be doubted that this would be the natural meaning of 
the section. But the reception into the family has been held by the 
Courts to be one of the essential steps in this kind of legitimation. If 
the father has no family, or no "home," (which seems to be used as a 
synonym for family) he cannot legitimate his child in this informal way, 
"Having a family, or at least a home, in which he can receive him 
is one of the cardinal conditions prescribed for such adoption." 8 If he 
has a home, though it consists of himself and a woman, (not the 
child's mother), with whom he is living in meretricious relations, he 
must take the child into that home, if even for a week or a day. 9 
These narrow and unjust results would have been avoided by a 
liberal construction of this beneficial statute. 

In the Estate of Jones, 10 which is very much like the earlier 
case of Estate of Gird, 11 the present Supreme Court shows a laudable 
tendency to avoid the results of the strict construction of the section by 
the earlier decisions. A father of an illegitimate child, who had 
frequently acknowledged it to be his, invited the child, its mother and 
her husband to visit him for the benefit of the child's health at his 
mountain ranch, where he usually lived alone or with a hired man to 
do his housework. They went and stayed two months. This was held 
to be reception into his family. "The section requires nothing more 
in this respect than that the father should have a fixed habitation, 
constituting his home, which, if he takes the child to live with him 
there, would be the home of such family, although the family may then 
consist of but the two persons." 12 

O. K. M. 

Patents: Right of Patentee to Restrict Sale and Use of Patented 
Article*— That a resale price restriction, made by a patentee in the 
sale of his patented article, was valid and enforcible, was the hold- 
ing of a long line of decisions by the lower Federal Courts. 1 In the 
Dick "mimeograph" case, 2 the Supreme Court of the United States 
sustained the validity of a seemingly greater regulation by the patentee, 
namely, the right to designate the articles or materials which might 
be used in connection with his patented machine. It was 



s Estate of De Laveaga, (1904) 142 Cal. 158. 75 Pac. 790. In the 
earlier cases of Jessup, supra, and Blythe v. Ayres (1892) 96 Cal. 532, 
31 Pac. 915, 19 L. R. A. 110, the language of the Court was to the 
effect that the reception in the family was not required where the 
father had no family. 

» Garner v. Judd (1902) 136 Cal. 394, 68 Pac. 1026. 

»> Estate of Jones, (Aug. 27, 1913) 46 Cal. Dec. 208. 

11 Estate of Gird, (1910) 157 Cal. 542. 108 Pac. 499. 

12 46 Cal. Dec. 213. 

iE. g., New Jersey Patent Co. v. Schaefer, (1906) 144 Fed. 437; 
The Fair v. Dover Mfg. Co., (1908) 166 Fed. 117; Automatic Pencil 
Sharpener Co. v. Goldsmith Bros., (1911) 190 Fed. 205; 25 Harvard 
Law Review 454. 
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natural, therefore, that some slight surprise should be oc- 
casioned by the decision of the Supreme Court in the so-called 
"Sanatogen" case, 3 which holds that a patentee is without right to 
make or enforce a resale price stipulation. 

In Henry v. A. B. Dick Company, a patented mimeograph was .sold 
with a license restriction to the effect that the machine could only 
be used with the stencil paper and ink supplied by the Dick Com- 
pany, — the latter substance being an article unprotected by a patent. 
The Dick Company sought an injunction against the defendant for an 
indirect patent infringement by selling ink with the intention that 
it should be used in the operation of the mimeograph, contrary to the 
license restriction. The court decided that the restriction was valid 
even though title had absolutely passed, the theory of the decision 
being that the right of use and ownership are severable in the 
case of a patented article, and that the patentee may pass the title 
and still reserve the power of controlling the future use. 

In the "Sanatogen" case, Bauer v. O'Donnell, a patented al- 
bumenoid was sold to retailers with a price restriction upon each 
package. Suit was brought for infringement by selling at a price less 
than that stipulated. It was held that this price restriction was 
invalid, and that the patentee had no power of control over the 
article after selling it and passing the title. The court pointed out 
that a similar ruling had been made in copyright cases, 4 and that the 
only difference in this connection between the patent 5 and copyright* 
statutes is that the former gives the patentee the exclusive right to 
use, as well as to make and to vend his invention. The Dick case 
was distinguished on the ground that in that case the decision rested 
on the exclusive right of use given to the patentee, while here no 
question of use was involved. In other words, a control of the selling 
price is not a control of the use of the article. 

It is of decided interest to note that the four justices who 
constituted the majority of the court in the Dick case, dissented from 
the decision of the "Sanatogen" case. Of the five justices who formed 
the majority in the latter decision, three had vigorously dissented 
in Henry v. Dick Company; the other two justices took no part in the 
determination of the earlier case. Whether there be a valid ground 
of distinction between the two cases or not, the results reached 
would seem to be best accounted for by the difference in 
the personnel of the court. The law on this and other similar ques- 
tions in regard to a patentee's rights is apparently in a state of 
some uncertainty, and the presence or absence of certain justices would 
seem to be an important factor in the determination of any case 
which might arise in the future. 

L. L. J. 



2 (1912) 224 U. S. 1. 

a (May 26, 1913) 229 U. S. 1 33 Sup. Ct. Rep. 610. 

* Bobbs-Merrill Co. v. Straus. (1908) 210 U. S. 339. 

5 Sec. 4884, U. S. Revised Statutes. 

6 Sec. 4952, U. S. Revised Statutes. 



